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Summary 

The worsening of the financial crisis in 2008 led the Federal Reserve (Fed) to revive an obscure 
provision found in Section 13(3) of the Federal Reserve Act (12 U.S.C. 344) to extend credit to 
nonbank financial firms for the first time since the 1930s. Section 13(3) provides the Fed with 
greater flexibility than its normal lending authority. Using this authority, the Fed created six 
broadly based facilities (of which only five were used) to provide liquidity to “primary dealers” 
(i.e., certain large investment firms) and to revive demand for commercial paper and asset-backed 
securities. More controversially, the Fed provided special, tailored assistance exclusively to four 
firms that the Fed considered “too big to fail” — A1G, Bear Steams, Citigroup, and Ba nk of 
America. 

Credit outstanding (in the form of cash or securities) authorized by Section 13(3) peaked at $710 
billion in November 2008. At present, all credit extended under Section 13(3) has been repaid 
with interest and all Section 13(3) facilities have expired. Contrary to popular belief, under 
Section 13(3), the Fed earned income of more than $30 billion and did not suffer any losses on 
those transactions. These transactions exposed the taxpayer to greater risks than traditional 
lending to banks through the discount window, however, because in some cases the terms of the 
programs had fewer safeguards. 

The Fed’s use of Section 13(3) in the crisis raised fundamental policy issues: Should the Fed be 
lender of last resort to ha nk s only, or to all parts of the financial system? Should the Fed lend to 
firms that it does not supervise? How much discretion does the Fed need to be able respond to 
unpredictable financial crises? How can Congress ensure that taxpayers are not exposed to 
losses? Do the benefits of emergency lending outweigh the costs, including moral hazard? How 
can Congress ensure that Section 13(3) is not used to “bail out” failing firms? Should the Fed tell 
Congress and the public to whom it has lent? 

The restrictions in Section 13(3) placed few limits on the Fed’s actions in 2008. However, in 
2010, the Dodd-Frank Wall Street Reform and Consumer Protection Act (P.L. 1 11-203) added 
more restrictions to Section 13(3), attempting to ban future assistance to failing firms while 
maintaining the Fed’s ability to create broadly based facilities. The Dodd-Frank Act also required 
records for actions taken under Section 13(3) to be publicly released with a lag and required the 
Government Accountability Office (GAO) to audit those programs for operational integrity, 
accounting, financial reporting, internal controls, effectiveness of collateral policies, favoritism, 
and use of third-party contractors. 

Some Members of Congress believe that the Dodd-Frank Act did not sufficiently limit the Fed’s 
discretion. In the 114 th Congress, legislation — including H.R. 2625, H.R. 3189, and S. 1320 — has 
been introduced that would further modify Section 13(3). On July 29, 2015, H.R. 3189 was 
ordered to be reported by the House Financial Services Committee. It would raise the threshold 
for using Section 13(3), tighten the definition of solvency, limit borrowers to financial firms, and 
provide a formula for setting the interest rate. A Fed governor has opposed further reducing the 
Fed’s discretion under Section 13(3) on the grounds that the Fed needs “to be able to respond 
flexibly and nimbly” to future threats to financial stability. Although Section 13(3) must be used 
“for the purpose of providing liquidity to the financial system,” some Members of Congress have 
expressed interest in — while others have expressed opposition to — the Fed using Section 13(3) to 
assist financially struggling entities, including states, municipalities, and territories of the United 
States. 

This report does not discuss lending to banks under the Fed’s normal authority or other actions 
taken by the Fed or federal government during the financial crisis. 
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Introduction 

The financial crisis that began in 2007 and deepened in 2008 was the worst since the Great 
Depression. The federal policy response was swift, large, creative, and controversial, creating 
unprecedented tools to grapple with financial instability. 1 Particularly notable were the actions 
taken by the Federal Reserve (Fed) under its broad emergency lending authority, Section 13(3) of 
the Federal Reserve Act (12 U.S.C. 344). This obscure section of the act was described in a 2002 
review as follows: “To some this lending legacy is likely a harmless anachronism, to others it’s 
still a useful insurance policy, and to others it’s a ticking time bomb of political chicanery.” 2 

Under normal authority, the Fed faces statutory limitations on whom it may lend to, what it may 
accept as collateral, and for how long it may lend. Because many of the actions it took during the 
crisis did not meet these criteria, Section 13(3) was used to authorize most of the Fed’s 
emergency facilities created during the crisis to provide credit to nonbank financial firms. More 
controversially, the Fed also invoked Section 13(3) to prevent the failure of Bear Steams and 
American International Group (A1G), two financial firms that it deemed “too big to fail.” The 
Federal Reserve (Fed) also lent extensively to ha nk s through the discount window and newly 
created facilities and undertook “quantitative easing” (large scale purchases of Treasury and 
mortgage -backed securities) during the crisis. Because these actions were taken under its normal 
authority, they are beyond the scope of this report, as are other actions taken by the federal 
government during the crisis. 

The Dodd-Frank Wall Street Reform and Consumer Protection Act (hereinafter, the Dodd-Frank 
Act; PL. 111-203) limited the Fed’s discretion under Section 13(3), but some Members of 
Congress believe that these changes were insufficient. This report provides a review of the history 
of Section 13(3), including its use in 2008. It discusses the Fed’s authority under Section 13(3) 
before and after the Dodd-Frank Act. It then discusses policy issues and legislation to amend 
Section 13(3). 

History of Section 13(3) 

One of the main reasons the Fed was created was to act as a “lender of last resort,” by providing 
liquidity in the form of short-term loans to ha nk s through the discount window. The Fed still 
provides that service today, but the amount of liquidity extended is insignificant typically. Over 
time, it became expected that ha nk s would meet their short-term borrowing needs through private 
markets under normal conditions. Discount window lending to ha nk s occurs under the Fed’s 
normal statutory authority. 

Nonbank financial firms also face liquidity needs, but the history of Fed lending to nonha nk s is 
much more limited. Section 13(3) has been invoked rarely since it was enacted in 1932. The Fed 
used it to make 123 loans to nonfinancial firms totaling $1.5 million from 1932 to 1936, until that 
authority was superseded by new authority (Section 13b, which was subsequently repealed). 3 



1 For an overview, see CRS Report R43413, Costs of Government Interventions in Response to the Financial Crisis: A 
Retrospective, by Baird Webel and Marc Labonte. 

2 David Fettig, Lender of More than Last Resort, Federal Reserve Bank of Minneapolis, December 1, 2002, 
https://www.minneapolisfed.org/publications/the-region/lender-of-more-than-last-resort. 

3 ttoward Flackley, Lending Functions of the Federal Reserve Banks, Federal Reserve, 1973, p. 130. See also David 
Fettig, Lender of More than Last Resort, Federal Reserve Bank of Minneapolis, December 1, 2002, 
https://www.minneapolisfed.org/publications/the-region/lender-of-more-than-last-resort; James Dolley, “The Industrial 
(continued...) 
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